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DETAILED ACTION 



This is a first Office action on the merits of this application. Claims 1-17 
are presented for examination. 



1 . The disclosure is objected to because of the following informalities: 

The specification contains numerous grammatical errors that render the 
subject matter of the specification difficult to understand. It appears that this is a 
result of the translation process from Japanese to English. Some examples are 
as follows: 

"That is, the load receiving at the server 1 is limited to the designated 
value at the input port being the shaper 1 1 ." See p. 7, line 30 - p. 8, line 2. 

"The processing unit with storage 13 executes a receiving process for the 
remaining data that the received data being exceeded the shaper value are 
discarded from the total received data." See p. 8, lines 14-16. 

"For example, in case that the receiving capacity of the processing unit 
with storage 1 3 in the server 1 is defined to be the same that the amount of 
communication data that 20 clients 2a to 2t transfer data to the server 1 at the 
same time." See p. 9, lines 2-5. 

These and any additional errors throughout the specification must be 
corrected. 



Specification 
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Note: Although Examiner had a difficult time understanding certain details 
of Applicant's invention based on the language structure of the disclosure, 
Examiner did understand the general idea of the invention as including a server, 
a network, and clients that access the server through the network, wherein the 
server sets a threshold load value ("shaper" value) and determines whether or 
not to accept additional client requests depending on whether the load at the 
server has reached that threshold value. The claim rejections below are based 
on this interpretation. 



2. Claims 4, 5, 10, 12, and 14 are objected to because of the following 
informalities. Appropriate correction is required. 

In considering claim 4, the phrase "said shaper means discards a part of 
said received data being exceeded said received load by said judged result," 
contains incorrect grammar. It appears the term "being exceeded" should read 
"exceeding." 

In considering claim 5, the overall grammatical structure of the claim 
renders the claim confusing. 

In considering claim 10, claim 10 contains a grammatical error in lines 3-4, 
which state "a server connecting to said plural clients through said network, 
wherein: said server, comprising:". 

In considering claim 12, the overall grammatical structure of the claim 
renders the claim confusing. 
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Art Unit: 2153 

In considering claim 14, claim 14 contains a grammatical error in lines 2-3, 
which state "a server connects to a plurality of clients through a network, 
wherein: said server comprising the steps of:". In addition, lines 8-9 contain a 
grammatical error, "discarding a part of said received data being exceeded said 
shaper value." It appears the term "being exceeded" should read "exceeding." 



The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

3. Claims 1, 3, 5, 6, 8-10, 12, 13, and 15-17 are rejected under 35 
U.S.C. 112, second paragraph, as being indefinite for failing to particularly point 
out and distinctly claim the subject matter which applicant regards as the 
invention. 

In considering claim 1, the claim contains language that renders the claim 
ambiguous. For instance, lines 5-6 of the claim state "a judging means for 
judging whether a part of said received data is discarded or not." The term "is 
discarded" appears to be incorrectly worded. As stated, it requires that data be 
discarded before it is received, which does not make sense in the context of 
Applicant's invention. It appears that the term should read "should be discarded." 

Furthermore, lines 7-8 of claim 1 state "said server controls said received 
load caused by said received data transferred from said plural clients by said 
judged result." At the very least, the last phrase "by said judged result" is 
ambiguous because it is not clear as to what this phrase modifies. 



Claim Rejections - 35 USC §112 
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In considering claim 3, lines 6-7 of the claim, the phrase "and judging 
whether a part of said received data transferred from said plural clients is 
discarded or not," is unclear. The term "is discarded" appears to be incorrectly 
worded. As stated, it requires that data be discarded before it is received, which 
does not make sense in the context of Applicant's invention. It appears that the 
term should read "should be discarded." 

In considering claim 5, the term "early" on line 6 of the claim is a relative 
term that renders the claim indefinite. The term is not defined by the claim, and 
the specification does not provide a standard for ascertaining the requisite 
degree. Thus, one of ordinary skill in the art would not be reasonably apprised of 
the scope of the invention. 

In addition, regarding claim 5, the overall grammatical structure of the 
claim renders the claim confusing. 

In addition, the use of the parenthetical "(packet)" on line 4 of the claim 
renders the claim ambiguous. The term "data" and the term "packet" have 
different meanings and different scope. Thus, when the claim states, "part of 
said received data (packet)," it is not clear whether the claim refers to part of the 
data, part of a packet, or both. 

In considering claim 6, the use of the parenthetical "(packet)" on lines 4 
and 6 of the claim renders the claim ambiguous. The term "data" and the term 
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"packet" have different meanings and different scope. Thus, when the claim 
states, "part of said received data (packet)," it is not clear whether the claim 
refers to part of the data, part of a packet, or both. 



In considering claim 8, the phrase "judges whether a part of said received 
data is discarded or not based on said judged result," is unclear. The term "is 
discarded" appears to be incorrectly worded. As stated, it requires that data be 
discarded before it is received, which does not make sense in the context of 
Applicant's invention. It appears that the term should read "should be discarded." 

Claim 9 depends from claim 8 and is thus rejected as well. 



In considering claim 10, the phrase "means for comparing the amount of 
received load caused by received data transferred form plural clients and said 
shaper value," is confusing. It appears that the claim is intended to compare an 
amount of received load to the shaper value. However, this is not entirely clear 
from the claim language. 



In considering claim 12, the term "early" on line 5 of the claim is a relative 
term that renders the claim indefinite. The term is not defined by the claim, and 
the specification does not provide a standard for ascertaining the requisite 
degree. Thus, one of ordinary skill in the art would not be reasonably apprised of 
the scope of the invention. 
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In addition, regarding claim 12, the overall grammatical structure of the 
claim renders the claim confusing. 

In addition, the use of the parenthetical "(packet)" on line 4 of the claim 
renders the claim ambiguous. The term "data" and the term "packet" have 
different meanings and different scope. Thus, when the claim states, "part of 
said received data (packet)," it is not clear whether the claim refers to part of the 
data, part of a packet, or both. 



In considering claim 13, the user of the parenthetical "(packet)" on lines 4 
and 6 of the claim renders the claim ambiguous. The term "data" and the term 
"packet" have different meanings and different scope. Thus, when the claim 
states, "part of said received data (packet)," it is not clear whether the claim 
refers to part of the data, part of a packet, or both. 



In considering claim 15, the term "said receiving data" on line 3 of the 
claim lacks sufficient antecedent basis. Although the claim previously mentions 
"received data," it does not establish antecedent basis for any "receiving data." 

Furthermore, the term "early" on line 7 of the claim is a relative term that 
renders the claim indefinite. The term is not defined by the claim, and the 
specification does not provide a standard for ascertaining the requisite degree. 
Thus, one of ordinary skill in the art would not be reasonably apprised of the 
scope of the invention. 
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In addition, regarding claim 15, the overall grammatical structure of the 
claim renders the claim confusing. 

Finally, regarding claim 15, the use of the parenthetical "(packet)" on lines 
6 and 7 of the claim renders the claim ambiguous. The term "data" and the term 
"packet" have different meanings and different scope. Thus, when the claim 
states, "part of said received data (packet)," it is not clear whether the claim 
refers to part of the data, part of a packet, or both. 

In considering claim 16, the user of the parenthetical "(packet)" on lines 6 
and 8 of the claim renders the claim ambiguous. The term "data" and the term 
"packet" have different meanings and different scope. Thus, when the claim 
states, "received data (packet)," it is not clear whether the claim refers to data, a 
packet, or both. 

In considering claim 17, the phrase "at the outside" is unclear. It appears 
the claim is intending to require that the shaper value is set by equipment remote 
from the server. However, the phrase "at the outside," without any further 
modification, is not clear. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 
U.S.C. 102 that form the basis for the rejections under this section made in this 
Office action: 



Application/Control 




ber: 09/748,849 




Page 9 



Art Unit: 2153 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 
122(b), by another filed in the United States before the invention by the applicant for patent or 
(2) a patent granted on an application for patent by another filed in the United States before 
the invention by the applicant for patent, except that an international application filed under 
the treaty defined in section 351(a) shall have the effects for purposes of this subsection of an 
application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

4. Claim 7 is rejected under 35 U.S.C. 102(e) as being anticipated by 
Cherkasova et al. (U.S. Patent No. 6,360,270, hereinafter "Cherkasova"). 

In considering claim 7, Cherkasova discloses a network system, 
comprising: 

Plural clients connecting to a network, and a server connecting to the 
plural clients through the network (col. 3, lines 25-26, "clients" and a "server"; 
lines 44-46, "web server" and "web clients"); 

Wherein said server controls the amount of received load caused by the 
received data transferred from the plural clients (col. 3, lines 60-67; col. 5, lines 
44-57; wherein the server admission controller determines whether the received 
load (i.e. the load at the server due to received requests) is above a threshold, 
and based on the determination, decides whether to reject new sessions). 



The following is a quotation of 35 U.S.C. 103(a) which forms the basis for 
all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described 
as set forth in section 1 02 of this title, if the differences between the subject matter sought to 
be patented and the prior art are such that the subject matter as a whole would have been 
obvious at the time the invention was made to a person having ordinary skill in the art to which 
said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 



Claim Rejections - 35 USC § 103 
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5. Claims 1-4, 6, 8-11, 13, 14, 16, and 17 are rejected under 35 
U.S.C. 103(a) as being unpatentable over Cherkasova. 

In considering claim 1, the claim language has been interpreted to mean 
the following: 

A server, comprising: 

Means for determining the amount of received load at the server, wherein 
the load is caused by received data transferred from a plurality of clients; 

Means for comparing the load to a designated value; and 

Means, responsive to the comparing step, for determining whether part of 
the received data should be discarded, thereby controlling the load at the server. 

Except for the "discarding" step, these features are taught by Cherkasova 
in col. 3, lines 60-64 and col. 5, lines 44-57, wherein the server admission 
controller determines whether the received load (i.e. the load at the server due to 
received requests) is above a threshold, and based on the determination, 
decides whether to reject new sessions. However, Cherkasova does not 
explicitly state that the received data is necessarily "discarded." Instead, the 
system taught by Cherkasova describes that if the system is above threshold, the 
excessive messages are "unaccepted" and thus the connections are "refused." 
Col. 3, lines 30-33, 38-41. Cherkasova additionally discloses that "refused 
connections often result in aborted sessions." Col. 3, lines 41-42. Thus, while 
not explicitly using the word "discard", these actions of "refusing," "not accepting," 
and "aborting," requests or sessions when the load exceeds a threshold at least 
suggest getting rid of, or discarding, unwanted load caused by the client 
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requests. A person having ordinary skill in the art would have readily recognized 
the desirability and advantages of "discarding" packets instead of deferring them, 
because immediate discarding of packets would eliminate the need for extra 
deferral resources at the server. Thus, it would have been obvious for the 
admission controller in Cherkasova to discard packets when the load is above a 
threshold, to eliminate the additional resources required for the deferral manager. 



In considering claim 2, Cherkasova further discloses that the designated 
value is set based on a receiving capacity of the server (col. 8, lines 8-9, "number 
of new sessions that the server can handle with the remaining resources"). 



In considering claim 3, the claim language has been interpreted to mean 
the following: 

A server, comprising: 

A shaper value setting means for setting a threshold value based on a 
receiving capacity of said server; and 

Shaper means for (1) determining the amount of received load at the 
server, wherein the load is caused by received data transferred from a plurality of 
clients; (2) comparing the load to the threshold value; and (3) determining 
whether part of the received data should be discarded. 

Except for the "discarding" step, these features are taught by Cherkasova 
in col. 3, lines 60-64 and col. 5, lines 44-57, wherein the server admission 
controller determines whether the received load (i.e. the load at the server due to 
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received requests) is above a threshold, and based on the determination, 
decides whether to reject new sessions. However, Cherkasova does not 
explicitly state that the received data is necessarily "discarded." Instead, the 
system taught by Cherkasova describes that if the system is above threshold, the 
excessive messages are "unaccepted" and thus the connections are "refused." 
Col. 3, lines 30-33, 38-41 . Cherkasova additionally discloses that "refused 
connections often result in aborted sessions." Col. 3, lines 41-42. Thus, while 
not explicitly using the word "discard", these actions of "refusing," "not accepting," 
and "aborting," requests or sessions when the load exceeds a threshold at least 
suggest getting rid of, or discarding, unwanted load caused by the client 
requests. A person having ordinary skill in the art would have readily recognized 
the desirability and advantages of "discarding" packets instead of deferring them, 
because immediate discarding of packets would eliminate the need for extra 
deferral resources at the server. Thus, it would have been obvious for the 
admission controller in Cherkasova to discard packets when the load is above a 
threshold, to eliminate the additional resources required for the deferral manager. 



In considering claim 4, Cherkasova further discloses that the shaper 
means rejects the part of the received data that exceeds the threshold (col. 5, 
lines 58-62, wherein unaccepted messages are discarded and sent to the 
deferral manager). Again, it would have been obvious for the admission 
controller in Cherkasova to discard packets when the load is above a threshold, 
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instead of deferring them, to eliminate the additional resources required for the 
deferral manager. 



In considering claim 6, the claim language is interpreted to mean the 
following: 

A server in accordance with claim 4, wherein: 

When a part of the received data is discarded due to the server load 
exceeding the threshold value, the server selects packets of data to discard 
based on a quality of service (QoS) and packet priority. 

Except for the "discarding" step, this feature is further taught by 
Cherkasova in col. 3, lines 20-25 ("quality of service") and col. 5, lines 9-21 
(describing that certain message packets are accepted before others, thereby 
establishing packet priority). Again, it would have been obvious for the 
admission controller in Cherkasova to discard packets when the load is above a 
threshold, instead of deferring them, to eliminate the additional resources 
required for the deferral manager. 



In considering claim 8, as understood, Cherkasova further discloses that 
the server compares the amount of the received load caused by the received 
data with a designated value, and determines whether a part of the received data 
should be rejected or not, based on the comparison (col. 5, lines 51-53). Again, 
it would have been obvious for the admission controller in Cherkasova to discard 
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packets when the load is above a threshold, instead of deferring them, to 
eliminate the additional resources required for the deferral manager. 



In considering claim 9, Cherkasova further discloses that the designated 
value is set by a receiving capacity of the server (col. 8, lines 8-9, "number of 
new sessions that the server can handle with the remaining resources"). 



In considering claim 10, claim 10 presents a network system (i.e. a server 
and plurality of clients connected through a network) for performing the same 
steps as claim 3. Therefore, because Cherkasova also discloses a network 
system, the claim is rejected under the same rationale as claim 3. 



In considering claim 1 1 , Cherkasova further discloses that the shaper 
means rejects a part of the received data when the amount of the received load 
exceeds the threshold value (col. 5, lines 51-53). Again, it would have been 
obvious for the admission controller in Cherkasova to discard packets when the 
load is above a threshold, instead of deferring them, to eliminate the additional 
resources required for the deferral manager. 

In considering claim 13, claim 13 presents the same limitation as claim 6, 
and is thus rejected for the same reasons. 
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In considering claim 14, as understood, Cherkasova discloses a received 
load control method at a network system in which a server connects to plural 
clients through a network, the server performing the steps of: 

Setting a threshold value ("threshold") based on a receiving capacity of the 
server (col. 5, lines 44-51); 

Comparing the amount of received load caused by received data 
transferred from the plural clients to the threshold value (col. 5, line 51, "if the 
utilization rises above a specified threshold"); and 

Rejecting a part of the received data exceeding the threshold value when 
the amount of the received load exceeds the threshold value (col. 5, lines 52-53, 
"reject all new sessions"). 

However, Cherkasova does not explicitly state that the received data is 
necessarily "discarded." Instead, the system taught by Cherkasova describes 
that if the system is above threshold, the excessive messages are "unaccepted" 
and thus the connections are "refused." Col. 3, lines 30-33, 38-41. Cherkasova 
additionally discloses that "refused connections often result in aborted sessions." 
Col. 3, lines 41-42. Thus, while not explicitly using the word "discard", these 
actions of "refusing," "not accepting," and "aborting," requests or sessions when 
the load exceeds a threshold at least suggest getting rid of, or discarding, 
unwanted load caused by the client requests. A person having ordinary skill in 
the art would have readily recognized the desirability and advantages of 
"discarding" packets instead of deferring them, because immediate discarding of 
packets would eliminate the need for extra deferral resources at the server. 
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Thus, it would have been obvious for the admission controller in Cherkasova to 
discard packets when the load is above a threshold, to eliminate the additional 
resources required for the deferral manager. 



In considering claim 16, claim 16 presents a method for performing the 
same step as described in claim 13, and is thus rejected for the same reasons. 



In considering claim 17, the claim has been interpreted to mean that the 
threshold value can be determined from a system remote from the server. 
Cherkasova further discloses that the threshold and utilization values can be 
determined at a proxy server (col. 1 0, line 55 - col. 1 1 , line 1 1 ), and thus 
discloses this limitation. 

6. Claims 5, 12, and 15 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Cherkasova, in view of Fodor et al. (U.S. Patent No. 
6,438,104, hereinafter "Fodor"). 

In considering claim 5, the claim language has been interpreted to mean 
the following: 

A server in accordance with claim 4, wherein: 
When a packet is discarded due to the server load exceeding the 
threshold value, the server performs early packet discard on related packets, 
thereby discarding remaining portions of the data related to the discarded packet. 



Application/Control NWhber: 09/748,849 W Page 

Art Unit: 2153 

Although the system taught by Cherkasova teaches substantial features of 
the claimed invention, it does not teach this early packet discard feature. 
Nonetheless, early packet discard features are well known in load balancing 
systems, as evidenced by Fodor. Fodor describes a load balancing system for 
limiting the number of packets received at servers throughout the network, 
wherein one method used to limit the number of packets is early packet discard 
(col. 1 , line 58 - col. 2, line 8). Given the teaching of Fodor, a person having 
ordinary skill in the art would have readily recognized the desirability and 
advantages of using early packet discard for the requests in the system taught by 
Cherkasova, to eliminate receipt of unnecessary message packets, thereby 
saving additional bandwidth at the server. Therefore, it would have been obvious 
to use early packet discard for the data packets taught by Cherkasova. 

In considering claim 12, claim 12, presents the same limitation as claim 5, 
and is thus rejected for the same reasons. 

In considering claim 15, claim 15 presents a method for performing the 
same step as described in claim 12, and is thus rejected for the same reasons. 



Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 
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Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to Bradley Edelman whose telephone number is 
(703) 306-3041 . The examiner can normally be reached on Monday to Friday 
from 8:30 AM to 5:00 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Glen Burgess can be reached on (703) 305-4792. The 
fax phone numbers for the organization where this application or proceeding is 
assigned are as follows: 

For all correspondences: (703) 872-9306. 

Any inquiry of a general nature or relating to the status of this application 
or proceeding should be directed to the receptionist whose telephone number is 
(703) 305-3900. 




BE 

January 23, 2004 



